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About the BBH group

The BBH group consists of the law firm Becker Bittner Held (BBH), the audit
firm BBH AG Wirtschaftsprifungsgesellschaft, the business consulting firm BBH
Consulting (BBHC), the project developer for urban neighbourhoods BBH
Immobilien and BBH Solutions.

What makes the BBH group special is our interdisciplinary advisory approach:
lawyers, public auditors and tax advisors work hand in hand with engineers,
business experts and IT professionals.

Together, we develop solutions tailored to suit your business needs in every
situation.

» approx. 700 staff

» more than 7.000 clients
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Christine Kliem

Christine Kliem advises on European and German law relating to renewable energy
sources with a special focus on hydrogen, biogas and licencing procedures.

Born in Berlin in 1988
2008-2013 studies of law in Potsdam
2013-2015 legal traineeship at the Regional Court of Potsdam

v v v Vv

2016-2017 Master of Laws (LL.M.) in International Energy and Environmental Law at the
University of Aberdeen, Scotland; master thesis on the topic "Renewable energy auctions — Are
they effective in order to promote the growth of renewable energy?”

» Since 2017 lawyer at BBH Berlin
» Since 11/2020 PHD-Student at Leuphana University
» Since 2022 Counsel at BBH

Rechtsanwaltin/Lawyer - LL.M. - Counsel

10179 Berlin - Magazinstr. 15-16 - +49 (0)30 611 28 40-189 - christine.kliem@bbh-online.de
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Approval procedure/ Environmental Impact Assessment

»  Wind turbines with a total height » Require a building permit
of 5o m or more require approval
under Federal Immission Control

» Depending on the building
regulation of the federal states,

Act .
photovoltaic systems are also
> “Wind farms” with 20 or more exempt from procedures,
turbines are subject to an EIA; a (example) § 61 (1) No 3 a), b) of
preliminary assessment is berlin building ordinance:

required for 3 or more turbines Solar energy systems in, on and on roof

» No EIA (and strategic species and exterior wall surfaces

conservation assessment) if the = Building-independent solar energy
wind turbine is located in a wind systems up to 3 m in height and 9 m in
total length

energy area
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Wind turbines: Privileges in outdoor areas, § 35 (1) No. 5 Building @%
Code

» Wind turbines are permitted in outdoor areas, if
= there are no public interests to the contrary (i.e. nature conservation,
monument protection) and
= development is secured.
» Act on Determination of Area Requirements for Onshore Wind Turbines:
= Federal states are obliged to designate part of their land as ,wind energy
areas" by 2032

= If a federal state meets its area target, wind turbines are only permitted on
a privileged basis in ,wind energy areas" (§ 249 sec. 2 BauGB)

= If a federal state does not meet its area target, wind turbines are permitted
in the whole outdoor area (§ 249 sec. 7 Building code)
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PV: Privileges in outdoor areas, § 35 (1) No. 8, 9 Building Code

Solar systems are permitted in outdoor areas, if
» there are no public interests to the contrary, development is secured and

» it serves to utilize solar energy in, on and on roof and external wall surfaces of buildings or
on an area along highways or railroad lines of the superordinate network acc. § 2b of the
General Railway Act with at least two main tracks and at a distance from these of up to
200 meters, measured from the outer edge of the roadway,

» or it serves to utilize solar energy by special solar installations within the meaning of §
48 (1) 1 no. 5 a, b or c of the Renewable Energy Sourcez Act, subject to the following
conditions:

= the project is spatially and functionally connected to a business in accoraa.. ~with
number 1 or 2,

= the base area of the special solar installation does not exceed 25,000 square meters and

~Agri-PV"

= only one system is operated per farm or farm location.
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Overriding public interest, § 2 Renewable Energy Act

» construction and operation of renewable energy plants
incl. ancillary plant is in the overriding public interest
and serves public safety

» Until electricity generation in Germany is almost
greenhouse gas-neutral, renewable energies should be
included as a priority concern in the consideration of
protected goods

» Judgement of the Greifswald Higher Administrative
Court 07.02.2023 — 5 K 171/22:

» “The overriding publicinterest in the construction and
operation of renewable energy plants can only be

overcome in atyplca| exce pt|0na| cases. These mUSt be .-f;ttps://www.film-tv-video.de/business/2020/04/o6/klimaneutraIitaet-und-nachhaItigkeit-in-
. P . . . der-filmwirtschaft/

justified based on special circumstances of the respective

situation.”
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Measures for faster approval procedures
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Streamline of proceedings in the Federal Immission Control Act

-

-

Receipt of complete
application documents

2N

J
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"Application documents are
complete if they are verifiable in

such a way that they relate to all

legally relevant aspects of the

project and enable the authority to
examine the application in more

detail.”

e

Approval authority
obtains the opinions
of other authorities

(U

™

J

"If an authority to be involved has not
submitted a statement within a period of
one month, it shall be assumed that the
authority to be involved does not wish to
make a statement (...)”

"A decision shall be made within

-~

\ seven months of receipt of the
application in formal procedures or
Decision within the within three months in simplified .

- procedures. The competent authority
deadline may extend the time limit once by
up to three months if this is
/ necessary due to the difficulty of the

examination or for reasons
attributable to the applicant.”
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Repowering/ Change to type of wind turbines, § 16b Federal ﬁ%
Immission Control Act

Repowering, § 16b (1)-(6):

»

Repowering means “the complete or partial replacement of
existing plants, operating systems and devices to replace
capacity or to increase efficiency or capacity”

Assment is limited to requirements, to the extent that the
repowering will have an adverse impact in relation to the
current situation (“delta check”)

new: According to Section 16b (2), repowering is now
subject to the condition that the new plant is erected

= no later than 48 months (originally 24 months) after the
dismantling of the existing plant in the event of a
complete replacement and

= that the distance between the old and existing turbine is
no more than five times the total height of the new plant
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Change to type of wind turbines, § 16b (7):

» Requirements only need to be checked if the change to the
type has adverse effects in relation to the approved type
and these may be significant for the assessment in
accordance with Article 6 (“delta check”)

Increased capacity without structural changes of
wind turbines, § 16b (8):

» If the output or the yield of an onshore wind turbine is
increased without structural changes or without replacing
parts and without changing operating times, only the
stability and the harmful environmental impacts due to
noise and adverse effects due to turbulence must be
examined
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Acceleration areas

» Planning level: Plans for the designation of acceleration areas are subject to SEA
and, in the case of significant impacts on Natura 2000 sites, on Habitats Directive
impact assessment

» Approval level: no longer necessary to carry out a comprehensive authorisation
assessment of projects:

» “Screening” as to whether the project is highly likely to have significant unforeseen
adverse impacts:

https://as2.ftcdn.net/v2/jpg/oo/77/23/17/1000_F_77231713_bAF4iyHS
GZqou8IvH8Bi2tgwfm1dQPJr.jpg

= Screening negative: application is ‘deemed approved’ from an environmental point of view
—> Authority must grant authorisation; no environmental assessment of the individual case

= Screening positive: implementation of EIA and, if applicable, other environmental
assessments (FHH/species protection) for individual projects
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Species protection assessment, § 45b Federal Nature Conservation %
Act

» Assessment of the killing risk for wind turbines with regard to breeding bird species at risk of collision is
systematized
= If the breeding site is in “close proximity”, the risk of killing and injury is significantly increased

= If the breeding site is in “"central assment area”, the risk of killing is generally to be assumed unless it can
be mitigated by suitable measures

= If the breeding site ist in "extended assment area”, the occurrence of protected species does basically
not constitute a violation of the killing risk
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Conclusions

» Law has been developed in various areas and levels

» Changes include inter alia the authorisation procedure (duration of procedure, decision
deadlines), designation of areas and avoidance of duplicate checks

» Further options for speeding up the process include limiting the material requirements to
be examined in the authorization procedure (= law provisions to be assessed)
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Thank you very much
for your attention.

www.die-bbh-gruppe.de
www.bbh-blog.de

BBH_online die_bbh_gruppe Die BBH-Gruppe

© DIE BBH-GRUPPE // BECKER BUTTNER HELD PARTGMBB



